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RESPONSETOCOUNTYBOARD’S MOTION TO STRIKE
THE BRIEFOF PETITIONERKARLOCK

Now comesMerlin Karlock, by his attorney,GeorgeMueller,P.C.,andfor his Response

to theCountyBoard’sMotion To Strikehis Brief statesasfollows:



1. PetitionerMerlin Karlockfiled his Briefasrequiredon June2, 2003 andserved

copiesofthesameby regularmail on othercounselon thesamedate.This is not disputedby the

CountyBoardin theirMotion and, in fact, is thebasisoftheirrequestthattheBriefbestricken.

2. TheCountyBoardreliesonoral statementsoftheHearingOfficer atthehearingof

May 6, 2003 in supportof its Motion. With all duerespect,thoseoral statementsdo notriseto

the level ofanOrder. TheHearingOfficer’s writtenOrderreceivedin theClerk of thePollution

ControlBoard’sOffice onMay 20, 2003 states,“A briefingschedulewasdiscussedandagreed

to at thehearing.Thepetitionersopeningpost-hearingbriefsaredueto be filed on orbefore

June2, 2003. Therespondentspost-hearingbriefs aredueto be filed onorbeforeJune23,2003.

Petitionersreplybriefshallbe filed on orbeforeJuly 3, 2002. Mail box rule doesnot applyto

briefingschedule.Publiccommentis dueto be filed on or beforeMay 23,2003.” This Order

makesno provisionfor whenbriefsareto be receivedby opposingcounsel.

3. TherecordofthePollutionControlBoardhearingon May 6, 2003furtherreflectsthat

theattorneyfor PetitionerKarlockwasnotpresentat thetime theHearingOfficermadehis oral

pronouncement.(PCBHearingTranscriptMay6, 2003 at 127).

4. TheattorneyforPetitionerKarlockrelief in goodfaithuponthewrittenOrderof the

HearingOfficerandwasunawareoftheoralpronouncementsoftheHearingOfficer regardless

ofwhetherthosepronouncementsaroseto thelevel of anenforceableOrder. Moreover,the

Countydoesnotclaim anyprejudiceby reasonofreceivingtheBriefonedayafterit wasfiled.

In fact,areadingoftheCounty’sBrief indicatesthat theyhavecomprehensivelyandwith great

skill addressedtheargumentsraisedby PetitionerKarlock.

5. In light oftheCounty’sMotion, it is somewhatironic that theCountylikewisefailed

to servePetitionerKarlock in atimely fashionwith its Brief in chief. TheCounty’sBrief was

faxedto PetitionerKarlock’s attorneyfrom theofficeof Swanson,Martin andBell, phone

number(312)321-0990,at 3:46p.m.onJune23,2003. However,saidfax wasnot completeas

only thefirst 45 pagesoftheCounty’sBriefwerefaxed. The County’stotal Brief is 64 pagesin

length. Subsequently,at 4:48 p.m. on June23~,aftertheoffice ofPetitionerKarlock’s attorney



wasclosedfor theday, theCountyfaxedall but 1 of theremainingpagesofits Brief. As ofthis

date,PetitionerKarlockhasstill neverreceivedpage46 oftheCounty’sBrief. In supportof this

argument,attachedheretois a copyof page66 of 66 oftheCounty’soriginal fax transmittal,that

beingpage45 oftheirBrief, anda copyofpage1 of 18 oftheCounty’safterhourtransmittal,

thatbeingpage47 of its Brief.

Fortheforegoingreasons,PetitionerKarlockpraysthattheMotion oftheCountyto

strikehis Briefbe denied.

RespectfullySubmitted,

Merlin Karlock,Petitioner

BY: E~irn2M~iJOø~
Hi~Attorney

GEORGEMUELLER, P.C.
AttorneyatLaw
501 StateStreet
Ottawa,IL 61350
Phone: (815)433-4705
Fax: (815)433-4913
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additional feature of protection,beyond the engineeredaspectsof Mr. Nickodem’s design.

C1258at~5l.This is notsomehowafailureofthedesign,but anaddedbenefit

Watsonfurther rnislea.dsthe IPCB regardingMr. Nickodem’stestimony regardinga

potable well which may be locatedon the propertyto the eastof the proposedexpansion.

Watsonstatesthat Mr. Nickod.ein failed to investigatewhethertherewasa well on the eastern

property,when in fact Mr. Nickodemtestified that he reviewedall availablepublic records

regardingwells ~ the area,andthatno well was shownon the easternproperty. Althoughhe

wasawarethattheremight be “something”on the easternproperty,therewasno documentation

to showthat aiiy well therewascertified. C1257at27-28. Additionally,Watsonfails to inform

the IPCB that the (bounty Board addeda specific condition to its approvalon criterion two,

which requiresWMII to performa field verification to locateall potablewells within 1,000feet

of theproposedexpansion. C2349, Condition2(c). Thus, to any degreethat theremight be a~

lack of information on. nearbywells, the Co~uniyBoard hasalreadyrequired,as a condition of

siting, thai: WMU investigatefurther.

Watsonagain misquotesMr. Nickodeni’s testimonyin Watson’s argumentsregarding

plans if levelsof landfill gasreachfive percentofthe lower explosivelimit. Watsonimpliesthat

Mi. Nickodembelievedthat this only needbe addressedif raisedby the IEPA. However,Mr.

Nickodeni.’s testimony was much more extensive,and iu~]udedan explanationthat such

occurrenc~sneedto be addressedon a case-by-easebasis,becausethe appropriatestepsto be

takendep~nduponthe specific situation. C1257at 56-60. Likewise, WatsonglossesoverMr.

Nickodena’stestimonyregardinga schedulethr the installationof gas collectionwells. Mr.

Nickodern testified that gas systemsfor individual cells will be installed when the waste
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manifestweightof the evidence,despitethe CountyBoard’scondition regardingleachate.8To

thecontrary,the CountyBoard’sconditionaddsanotherlayerof protectionregardingleachatc.

Watson’~bareassertion,without explanationor support,that issuesregardingleachaterenderthe

CountyBoard’sdecisionagainstthemanifestweightoftheevidencedoesnotmakeit so.

Next, WatsonattacksWMIr’s proposalthat leachatebe recirculatedin the proposed

expansion. However, Watsonfails to inforn the IPCB that the County Board imposeda

condition on siting approvaldisallowingthe recircujationof leachate. C2350, Condition 2(m).

Theconditionprohibits therecirculationofleachate,underanycircumstancesfor aperiod of at

leastfouryearsafterreceiptofan operatingpermit. After this four yearperiod,leachatemaybe

recirculatedonly upon the expressapprovalof the CountyBoard. Thus, issuesrelatingto the

proposed(but prohibited)recirculationofleachatedo not showthat theCountyBoard’sdecision

is againstthemanifestweightoftheevidence.

Another misleadingargumentmade by Watson is the claim that there is insufficient

informationon how WIVITt will manageexcesssoil. Watsonstatesthat therewill be six million

cubicyardsofexcesssoil createdby construction,of thefacility, andquestionswhat will, be done

with the~ixcesssoil. Watsonfails to note,however,thatMr. Nickoderntestifiedasto usesof the

excesssoil (liner construction,bermconstruction,daily and intennediatecover). C1257 at 48.

Of course,not all ofthat excesssoil will be createdat once: the constructionof the landfill is

donein stages,so that the“excess” soil is createdover a numberof years. During that time,

muchof thesoil is usedatthefacility.

In short, none of the issuesraisedby Watsondemonstratethat the County Board’s

decisionis againstthemanifestweightoftheevidence. In fact,a reviewofthe informationcited

~ Thc CountyBoardrcquiresWMII to install an automaticmonitoringsystemto ensure that’ thc leachatelevel does
nc~exceedone foot ofhcadoi~the liner. C2351,Condition2(u).
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